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~~ (File No.): V2(39)105 /North/Appeals/ 2017-18
.wfrc;r .3fm'~T ~ (Order-In-Appeal No.): AHM-EXCUS-002-APP- 372-17-18

~(Date): 23-Mar-2018 '7fRT ~ ml" ~ (Date of issue): 9 /a./4.2/(,
8fl 5a ~fco{, 3W_!m (.wfrc;r-11) oo l:fll«1 n I/ .....
Passed by Shri Uma Shanker, Commissioner (Appeals)

"Jf 3nrzgn, #tzr 5eul Qr, (Gisa-I), 3rzurarar 3ET,3TI#II '[RT '7fRT
a« seer vif&iiafa

Arising out ofOrder-In-Original No 10/AC/D/2017-18 Dated: 22/12/2017
issued by: Assistant Commissioner Central Excise (Div-I), Ahmedabad North

u .:3-14Jc>tcfici~/Qklclle;'i clTT ~™ "QcTT (Name & Address of the Appellant/Respondent)

Mis Wadhwa Polyfilms Pvt ltd

at aff zr 3dt 3mer 3rials 3rqra aar & a a s 3n2er h uf zrnfrfe ft
aa a Tar 3f@)alt #st .3-Nf"R m 1:fRl"a=roT ~ 1JfWf cp"{ tfcficTI i I

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

and rant qrgtrur 317la :
Revision application to Government of India:

(1) (en) (@) ks&tr 35ul era 3rf@,fzra 1994 c!?i' 'tRf 3fmf~~an!~~ 6'R iH" WITm 'mU

cm- 3u-IT h rra urn h 3ita u+tarur 37la 3r&n fa,ml war, faa #in1zI, IT
fctawr, 0cl'M1 ±ifs, #tar hr war,i a, a& fee#t-11 ooo I ciTT c!?I' ~ ~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) zuf2 mt zrfr h ma ii sa rf aar a fa# visra TT ~• cfiFF@<A a:1" m fclml"
sisrawtsisrar m ark g cITTJT a:1", m fclml"~m a:isR a:1" ~ "% ~ cfil·F@<A

if zn ft sisra a zt m 4 ,fa h atra ]
In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(a) a h at fa#rg atr effa m u zn m h faafur ii z5vzitnr rs
ad ma u3ear Qrn h R h ma ii it ma h arz fns#rag zr war ii fifa [
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(c)

I
I
!
Ii .

in case of goods; exported outside India export td Nepal or Bhutan, without payment of
d,uty. . . I . . .

sif sarr t Ura yea ran a fg uil spi fez rt al nu{& sth arr sits
t1m ~~ cB" :F~ ~, ~. cB" aRT -cnfur crr "'fflTlf . -crx m €ffcr B fcm=r~ (.=r.2) 199a
e!Rf109aRT~-~ lfl{"'ITTI

,.

---2---

(d) Credit of any duty allowed to . be utilized towards payment of excise duty· on final
products under the provisions of this Act or the Rules made there under and such order
is passed· by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(«) 8tusrzrcen (srft) Rua81, 2oo1 Pm o a aiafa Raff{e ua ian <y-o #j at ufii
B, ~ s~ cB" >!fa" sm ffi .~~ cfirr 1=JR-T cB" 'lfrc=R ~-~ ~~ s~ cJft cf!"-cTT
mwlT cfi ~ ~ 3lffl"f fcplj"f WFlT ~ I \N[cfi 'ffi2:fm~- cITT ~'l.<-ll;!M m- S"@T@ . eJRf 35-~ if
~ ~ cfi ·'T@Ff cfi ~ cfi 'ffi2:f i'r&R-6 'cffw'f cJft >riTI ~ 61-.fi ~ I

The above application shall be made in duplicate in Form No. EA-8 as ·specified under ·
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which ·
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, underMajor Head of Account. ·

(2) . ~ 3TmcR cfi 'ffi2:f ugf via=a van va ala q?} qrqa "ITT "ITT m 200 /- ffl 'T@Ff
cJft \JIW st°R sref ica vam va arr vnT ITT m 1000 /,.... cJft "CJfm 'T@Ff cJft \JIW I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

hr ggcn, fr suiar zyca vi hara aft#a nnf@raw a. ufrarft
Appeal to Custom, Excise, & Service TaxAppellate Tribu.nal.

0

(1)

(a)

(b)

(2)

a4trnra grcn 3rf@fzm, 1944#t ear 3s-4/as-g'# siifa
Under Section 35B/ 35Eof CEA, 1944 an appeal lies to:-

affaar qcenima iif@er ftma tr zyca, ha sea zyea gi hara a@ta znrnf@raw
cJft fcMi;r~~~ rf. 3. 3TR. • g, +{ fa«ah a#t vi

!

the special ~ench of Custom,. Excise & Service 1fax Appellate Tribunal of West Block
No.2, R.K. Pqram, New Delhi-1 in all matters rel?tingto classification valuation and.

. .

~~2 (1) en B ~ ~ cfi s@TcIT cJft sm, ~ cfi +fTl'ffi if -mi:rr ~.~.
nra yea ya vaa aft#r nrnf@raw (Rrec) #t uf9a 2fr ff0at, rsnerra i.at-20, q
~ 15tRcldciJ c/JA.tl\'3°:.S, fffi -.=rR, atsJ.Jctt~lct.:._380016. .

To the west; regional bench of C_ustoms, Exci,e & Service Tax Appellate Tribunal
(CESTAT) at' 0-20, New Metal Hospital Compound, Meghani Nagar,. Ahmedabad : 380
016. in case of appeals other·than as mentioned 111 para-2(1) (a) above. .

a4a snr zca (srfa) Rmra«fl, 2ooi a eart a sffa ua z.aff Py 3g7I
a4lftu naff@raoj; al a{ arflr cB' farg- 37fl fag +rd arr al ar ,Ri af@a war Una yea
cJft l=fi.T, an #t. .:rtir sm WITTJt mrzur uy#fr sag s ar n Uria % cTID ~ 1000 /- 1Jfm.~
"6'rft 1 \$T~~- q-,"t is, ants al marl sir arar mar uif3r;- 5 ~- m so ~ den ir m
~5000/- -ctffi ~ m<lt I lustIr gens at mr, an at lTT7T 3lR "c11lTl!T_ ~~ xi>Cl~ 50_
arr zu Uqa vsnrt & ainu; 1oooo/- tr 3haft shift at #) -errfer F ?

0
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~li<i> WR ,/; '"" 'l ffl'f ol'r uni! 1 a re ww ken a fa«# 7fa <11""1f.N> ,ir,, ,/; li<i> ol'r
'Wm qr z sf sar zurnf@rau #t -q'\o -R-e:rcr % I 1 '.I •

. !
The appeal to the Appellate Tribu□al sball be filed in· quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should ~e accompanied by.a fee of Rs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

(3)

(4)

0

(5)

'•

In case of the order covers e:t number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work -if excising Rs. 1 lacs fee of Rs.100/- for each.

urn1au yea, 3,f@,Ru 197o zn viz)fer #l 31Wf-1 '$ 3tcrfa' fefffRa Ry 3rara arr4er UT
pa snar zqenife,fa Ruff ,if@rant #a mar i ,eta at v ufia.so h at 1rIr4 gem
ease mt elr f;I
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

za ail if@rmat at friar a4 are ·frlw-rr c&)- 3lR aft mfr naff fan war ? it v## gee,
a4hr sn4a yea vi hara 3r4)#)r rznf@aw (arfffaf@) fa, 4982 fer&l

Attention in invited to the rules covering these and :other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 198i.

(6) 4tr yen, #ta war«a zyen gi@hara ar@tr irnf@raw_ (Rrec), uR rf)cat nrr i
a#carniaT(Demand) zcf cts' (Penalty) ar io% qasirat 312arf ? 1 zrifa, 3rf@sawIf am 10 ffi
~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

. • I • . ,

1994) .

i
e eraarr '«ifart' rz qasin #st acar , srf' «Rasa #fare qa eraa furze.

. . . . I . . .
For an appeal to be filed qefore the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be I pre-deposited. It may be noted that the
pre-deposit ll:i a mandatory cond1t1on ;for.filing c;ippeal before CESTAT. (Section 35 c (2A}
and 35 F of the Central Excise Act, 1944, Section 83 & SE;Jction 86 of the Finance Act, 1994)

Under Central Excise and'service Tax, "Duty demanded" shallinclude:
(i) : amount determined und$r Section 11 D;

· (ii) · amount oferr,oneous ce:nvat Credit taken; .
(ii) amount payable under Rule 6 of We CenatCredit Rules. •

g cask ii ,gr a2r# nuf sr4la if@rawr aa sr area 3rrar ere# znvs farRa it atrfr
,nr 'I"' >, +o-.mr« r st st kssmaF" ij; 10%~ '!< <St arr -'I ~I

0

In view of above, an appeal agamst this ord~r shall II~ before the Tribunal 011 payment of 10 Yo
of the duty demanded \/Yhere dut~ or duty add penalty:are in dispute, or penalty, where penalty
l ie in rlic,nl 1+.::, " ! · . ~··.
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' .4tr3nla 3it taraa 3iaafa, snf@star "afar #r+in"Duty Demanded) -
3.-.

(i) (Section)~ 11D~~~'{ITT)";
O (ii) ~m;@~~cltruffi;

(iii) #adzefeataezra 6hr2zr@.
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ORDER-IN-APPEAL

The instant appeal has been filed by M/s Wadhwa Polyfilms Pvt. Ltd., Plot no.

C-1-B/1204, Phase-IV, GIDC, Naroda, Ahmedabad-382 330 (hereinafter referred to as

'the appellant') against 0.1.0. No. 10/AC/DEMAND/17-18 dated 22/12/2017
(hereinafter referred to as 'the impugned order') passed by Assistant Commissioner,

C.G.S.T., Division-I, and Ahmedabad North (hereinafter referred to as 'the adjudicating

authority'). Briefly stated, the facts of the case are that the appellant was engaged in the

manufacture and clearance of Plastic Bags falling under Chapter sub-heading

39232100 of the First Schedule to the Central Excise Tariff Act, 1985 (CETA, 1985) and

was availing CENVAT credit of duty paid on inputs and capital goods. During the course

of audit of the records of MIs Castle Polymers Pvt. Ltd., Rakhial, Ahmedabad

(hereinafter referred to as 'the supplier') it was observed that the appellant had received

2000kgs of reprocessed plastic granules (RPG) valued at rs.1,82,000/- from the supplier

and from the Central Excise records and documents of the supplier it was found that the

said RPG was manufactured out of 100% Plastic Scrap by the supplier that was

exempted vide Notification No. 04/2005 dated 01/03/2006 (SI.No.78), subsequently

notification no.12/2012-CE dated 17/03/2012 (SI.No.147). However, the supplier had

erroneously paid duty @10%1 12% + Education Cesses on the said exempted

products that could not be termed as "duty of excise" and allowed as 'CENVAT credit' to

the downstream units under Rule 3 of Cenvat Credit Rules, 2004 (CCR, 2004) as per

C.B.E.C. Circular No. 940/01/2011-CX dated 14/01/2011. The Assistant commissioner

(Audit), Central Excise, Ahmedabad-I vide letter F.No.V.39/3-2/DA-Castle/14-15 dated

18/05/2015 had informed the then Commissioner, Central Excise, Ahmedabad-11 that

the supplier had supplied RPG made out of 100% Plastic Waste Scrap valued at

Rs.1,82,000/- to the appellant under the cover of invoice No. 201/13-14 dated

19/12/2013 showing payment of Central Excise duty of Rs.22,495/-. A Show Cause

Notice F.No.V/16-18/Dem/adhwa/15-16 dated 10/09/2015 (hereinafter 'the SCN') was

issued to the appellant proposing to recover CENVAT credit of Rs.22,495/- under Rule

14 of CCR, 2004 read with Section 11A(4) of the Central Excise Act, 1944 (CEA, 1944)

along with interest under Rule 14 of CCR, 2004 read with Section 11AA of CEA, 1944

and proposing to impose penalty on the appellant under Rule 15(2) of CCR, 2004 read

with Section 11AC of CEA, 1944. In the impugned order, the recovery of CENVAT credit

and interest has been confirmed as proposed in the SCN and a penalty of Rs.11,243/

has been imposed on the appellant as proposed in the SCN.

3. Being aggrieved by the impugned order, the appellant has filed the instant

appeal, mainly on the following grounds:

0
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M/s castle Polymers Pvt. Ltd. had charged duty separately in its invoice and

further paid to the department and if that was wrongly done then the supplier is at

fault and in such case why was the supplier given Central Excise registration;

why did the range accept payment of Central Excise duty and Central excise

returns and why was such error allowed to continue. The audit of the appellant's

excise records was carried out for the period of April-2010 to March-2015 but no

demand was made on the said issue. The appellant relies on Neuland

Laboratories Ltd. - 2015 (317) ELT 705 where it has been held that Board's

circular dated 14/01/2011 also relied upon in the instant case is clearly erroneous

and contrary to the scheme and implication of CENVAT credit. In its case there

has been no loss to Government Exchequer. If the whole process of reversing is

possible, then let government pay back to the supplier and the supplier pay back

to the appellant. If such reversal is not possible and when there is no loss to

Exchequer then the case should be closed and demand raised should be

nullified.

0 4. Personal hearing in the case of the appellant was held on 23/03/2018 attended

by Shri Sukhbir Wadhwa, Director. Shri Wadhwa reiterated the grounds of appeal.

5. I have carefully gone through the impugned order and the grounds of appeal filed

by the appellant. The only issue to be decided is whether the appellant was eligible to

avail CENVAT credit of amount paid by the supplier on RPG made out of 100% Plastic

Scrap that was exempted from payment of duty by virtue of Notification No. 04/2005

dated 01/03/2006 (S1.No.78), subsequently notification no.12/2012-CE dated

17/03/2012 (SI.No.147). When duty is paid on exempted product then the same cannot

be treated as duty under section 3 of CEA, 1944 but it is mere deposit with the

Government of India and the burden is cast upon the manufacturer availing to ensure

that CENVAT credit being availed is admissible in the first place. The relevant provision

under Rule 9(5) of CCR, 2004 is reproduced as follows:

"(5) The manufacturer of final products or the provider of output service shall
maintain proper records for the receipt, disposal, consumption and inventory of the
input and capital goods in which the relevant information regarding the value, duty
paid, CENVAT credit taken and utilized, the person from whom the input or capital
goods have been procured is recorded and the burden of proof regarding the
admissibility of the CENVAT credit shall lie upon the manufacturer or provider

of output service taking such credit."

The appellant had reason to know on the basis of the quality, value and the market

parlance thatit was procuring inputs viz. Reprocessed Plastic Granules that was made

ou(16f 100% Plastic Scrap and before availing CENVAT credit, the appellant clearly

failed to ensure that such credit was admissible. The reliance placed by the appellant

J~ Neuland Laboratories Ltd. - 2015 (317) ELT 705 has been corre/4:d~i~~'."

. I .·j ·. '.< , I\1 7 3e
c>;~-:.\ ....../4,.
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paragraph 25 of the impugned order on the ground that in the instant case the matter

had been adjudicated at the end of the supplier holding that there was no case for

payment of Central Excise duty. As regards the question of revenue neutrality, the

same is applicable only in cases of duty paid but not in cases where mere deposits are

made into the Government account. Further, I find that the department is bound by the

C.B.E.C. Circular No.940/1/2011-CX dated 14/01/2011 where, based on the opinion of

Law Ministry, it has been clarified as follows:

3. The amount so paid by the assessee on exempted goods and collected from the
buyers by representing it as "duty of excise" will have to be deposited with the
Central Government in terms of Section 1 lD of the Central Excise Act, 1944 .
Moreover, the CENVAT Credit of such amount utilized by downstream units
also needs to be recovered in terms of the Rule 14 of the CENVAT Credit Rules,
2004."

Therefore, I find no infirmity in the impugned order and accordingly, the appeal is

rejected.

6. 314la aarraf Rt aresr4tan frzrt 3qtaa aha fanmar?t
The appeal filed by the appellant stands disposed of in the above terms.

a38'
(3mr gia)

3Tgrr
ac4hra (3r4tea)

Date: 23 1 03 /2018

0

(K. . acob)
Superintendent,
Central Tax (Appeals),
Ahmedabad.

By R.P.A.D.

1) To
MIs Wadhwa Polyfilms Pvt. Ltd.,
140 -115, Opposite: Harihar Mahadev Temple, Santej --Vadsar Road,
Santej - 382 721.

(above address requested in column (5) of form E.A.-1.)

[The appellant's factory situated at C1 B-1204, GIDC, Phase-IV, Naroda.]

Copy to:
1. The Chief Commissioner of C.G.S.T., Ahmedabad.
2. The Commissioner of C.G.S.T., Ahmedabad (North).
3. The Additional Commissioner, C.G.S.T (System), Ahmedabad (North).
4. The A.CI D.C., C.G.S.T Division-I (Naroda), Ahmedabad (North).? Guard Fie.
6. P.A.
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