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M/s Wadhwa Polyfilms Pvt 1td
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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New

Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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in case of any loss of goods where the loss oceur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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:jn ’::ase of goods exported outside India export to Nepal or Bhutan, without pa‘yment'of
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of thisAct or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. : .
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The above application shall be' made in duplicate in Form:No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a .
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35.EE of CEA, 1944, under Major Head of Account. :
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where-the amount involved is more

than Rupees One Lac.

Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to -
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the speci'al:b%ench of Custom, Excise & Service ax AAppvellate, Tribunal of West.Block
Mo.2, R.K. Puram, New Delhi-1'in all matters relating to classification valuation and.
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To the west; regional ber{ch of C_us‘toms, Excie;;e & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal.Hospital Compoumd,’ Meghani Nagar, Ahmedabad : 380
016. in case of appeals otherthan as mentioned i | para-2() (a) above. .
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Exci§e.({°\ppea[) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by.a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penaity / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the

Tribunal is situated.
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In case of the order covers a number‘oforder-in‘-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding. the fact that the one appeal to the
Appellant Tribunal or the one application to the’ Central Govt. As the .case may. be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. -
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O One copy of application or 0.1.0. as the case may be, and the order of the adjournmenf
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item

_ of the court fee Act, 1975 .as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For én appeal to be filed,b,evforeith_e_iCE'STAT, 10% of the Duty & Perialty conﬁrmed by
the Appellate Commissioner would have {0 be|pre-deposited. It may be noted that the.
pre-deposit is a mandatory condition ifor filing appeal before CESTAT. (Section 35 C (2A)

and 35 F of the Central Excise Act; 1944, Section 83 & Section 86 of the Finance _Act,} 1994)

Under Central Excise and:Service Tax, “Duty demanded” shall include:
() :amount determined under Section|11 D;
(i) = amount of erfoneous Cenvat Credit taken; .
(i)  amount payable under. Rule 6 of the Cenvat Credit Rules.
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In view of abové, an appeal agaiﬁst this ord'jef shall lie before the _-Tribunavl .on-'payment of 10% '
of the duty demanded where duty; or duty. and penalty'are in dispute, or penalty, where penalty
! ' ' ' ,
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ORDER-IN-APPEAL

The instant appeal has been filed by M/is Wadhwa Polyfilms Pvt. Ltd., Plot no.
C-1-B/1204, Phase-1V, GIDC, Naroda, Ahmedabad-382 330 (hereinafter referred to as
‘the appellant’) against O.LO. No. 10/AC/DEMAND/17-18 dated 22/12/2017
(hereinafter referred to as ‘the impugned order’) passed by Assistant Commissioner,
C.G.S.T., Division-l, and Ahmedabad North (hereinafter referred to as ‘the adjudicatihg
authority’). Briefly stated, the facts of the case are that the appellant was engaged in the
manufacture and clearance of Plastic Bags falling under Chapter sub-heading
39232100 of the First Schedule to the Central Excise Tariff Act, 1985 (CETA, 1985) and
was availing CENVAT credit of duty paid on inputs and capital goods. During the course
of audit of the records of M/s Castle Polymers Pvt. Ltd., Rakhial, Ahmedabad
(hereinafter referred to as ‘the supplier’) it was observed that the appellant had received
2000kgs of reprocessed plastic granules (RPG) valued at rs.1,82,000/- from the supplier
and from the Central Excise records and documents of the supplier it was found that the
said RPG was manufactured out of 100% Plastic Scrap by the supplier that was
exempted vide Notification No. 04/2005 dated 01/03/2006 (SL.No.78), subsequently
notification no.12/2012-CE dated 17/03/2012 (S1.N0.147). However, the supplier had
erroneously paid duty @ 10% / 12% + Education Cesses on the said exempted
products that could not be termed as “duty of excise” and allowed as ‘CENVAT credit’ to
the downstream units under Rule 3 of Cenvat Credit Rules, 2004 (CCR, 2004) as per
C.B.E.C. Circular No. 940/01/2011-CX dated 14/01/2011. The Assistant commissioner
(Audit), Central Excise, Ahmedabad-| vide letter F.No.V.39/3-2/DA-Castle/14-15 dated
18/05/2015 had informed the then Commissioner, Central Excise, Ahmedabad-il that
the supplier had supplied RPG made out of 100% Plastic Waste Scrap valued at
Rs.1,82,000/- to the appellant under the cover of invoice No. 201/13-14 dated
19/12/2013 showing payment of Central Excise duty of Rs.22,495/-. A Show Cause
Notice F.No.V/16-18/Dem/Wadhwa/15-16 dated 10/09/2015 (hereinafter ‘the SCN’) was
issued to the appellant proposing to recover CENVAT credit of Rs.22,495/- under Rule
14 of CCR, 2004 read with Section 11A(4) of the Central Excise Act, 1944 (CEA, 1944)
along with interest under Rule 14 of CCR, 2004 read with Section 11AA of CEA, 1944
and proposing to impose penalty on the appellant under Rule 15(2) of CCR, 2004 read
with Section 11AC of CEA, 1944. In the impugned order, the recovery of CENVAT credit
and interest has been confirmed as proposed in the SCN and a penalty of Rs.11,243/-

has been imposed on the appellant as proposed in the SCN.

3. Being aggrieved by the impugned order, the appellant has filed the instant

appeal, mainly on the following grounds:
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i. M/s castle Polymers Pvt. Ltd. had charged duty separately in its invoice and
further paid to the department and if that was wrongly done then the supplier is at
fault and in such case why was the supplier given Central Excise registration;
why did the range accept payment of Central Excise duty and Central excise
returns and why was such error allowed to continue. The audit of the appellant's
excise records was carried out for the period of April-2010 to March-2015 but no
demand was made on the said issue. The appellant relies on Neuland
Laboratories Ltd. — 2015 (317) ELT 705 where it has been held that Board's
circular dated 14/01/2011 also relied upon in the instant case is clearly erroneous
and contrary to the scheme and implication of CENVAT credit. In its case there
has been no loss to Government Exchequer. If the whole process of reversing is
possible, then let government pay back to the supplier and the supplier pay back
to the appellant. If such reversal is not possible and when there is no loss to
Exchequer then the case should be closed and demand raised should be

nullified.

4, Personal hearing in the case of the appellant was held on 23/03/2018 attended
by Shri Sukhbir Wadhwa, Director. Shri Wadhwa reiterated the grounds of appeal.

5. | have carefully gone through the impugned order and the grounds of appeal filed
by the appeliant. The only issue to be decided is whether the appellant was eligible to
avail CENVAT credit of amount paid by the supplier on RPG made out of 100% Plastic
Scrap that was exempted from payment of duty by virtue of Notification No. 04/2005
dated 01/03/2006 (SI.No.78), subsequently notification no.12/2012-CE  dated
17/03/2012 (SI.No.147). When duty is paid on exempted product then the same cannot
be treated as duty under section 3 of CEA, 1944 but it is mere deposit with the
Government of India and the burden is cast upon the manufacturer availing to ensure
that CENVAT credit being availed is admissible in the first place. The relevant provision
under Rule 9(5) of CCR, 2004 is reproduced as follows:

“(5) The manufacturer of final products or the provider of output service shall
maintain proper records for the receipt, disposal, consumption and inventory of the
input and capital goods in which the relevant information regarding the value, duty
paid, CENVAT credit taken and utilized, the person from whom the input or capital
goods have been procured is recorded and the burden of proof regarding the
admissibility of the CENVAT credit shall lie upon the manufacturer or provider

of output service taking such credit.”

The appellant had reason to know on the basis of the quality, value and the market
parlance that it was procuring inputs viz. Reprocessed Plastic Granules that was made
ouf Sf 100% Plastlc Scrap and before availing CENVAT credit, the appellant clearly
fzélled to ensure that such credit was admissible. The reliance placed by the appellant
o*n Neuland Laboratories Ltd. — 2015 (317) ELT 705 has been correc?//dlstlngurhed in
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paragraph 25 of the impugned order on the ground that in the instant case the matter
had been adjudicated at the end of the supplier holding that there was no case for
payment of Central Excise duty. As regards the question of revenue neutrality, the
same is applicable only in cases of duty paid but not in cases where mere deposits are
made into the Government account. Further, | find that the department is bound by the
C.B.E.C. Circular No.940/1/2011-CX dated 14/01/2011 where, based on the opinion of

Law Ministry, it has been clarified as follows:

“3,  The amount so paid by the assessee on exempted goods and collected from the
buyers by representing it as “duty of excise” will have to be deposited with the
Central Government in terms of Section 11D of the Central Excise Act, 1944 .
Moreover, the CENVAT Credit of such amount utilized by downstream units
also needs to be recovered in terms of the Rule 14 of the CENVAT Credit Rules,

2004.” : -

Therefore, | find no infirmity in the impugned order and accordingly, the appeal is

rejected.
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The appeal filed by the appellant stands disposed of in the above terms.
N m
2N S
(3HT AFR)
L4
FeiT FT (3rdied)
Date: 23 / 0% /2018
Altested
(K. _B=racob)
Superintendent,
Central Tax (Appeals),
Ahmedabad.
By R.P.A.D.
1) To

M/s Wadhwa Polyfilms Pvt. Lid.,
140 -115, Opposite: Harihar Mahadev Temple, Santej —Vadsar Road,

Santej — 382 721.
(above address requested in column (5) of form E.A.-1)

[The appellant’s factory situated at C1B -1204, GIDC, Phase-IV, Naroda.]

Copy to:
1. The Chief Commissioner of C.G.S.T., Ahmedabad.
2 The Commissioner of C.G.S.T., Ahmedabad (North).
3 The Additional Commissioner, C.G.S.T (System), Ahmedabad (North).
4. The A.C/D.C., C.G.S.T Division-l (Naroda), Ahmedabad (North).
» Guard File. '
6. P.A.




